












common law." Aroma Wines & Equipment, Inc v Columbian Distribution Services, Inc, 497 Mich 

337, 353 (2015). "Under the common law, conversion is 'any distinct act of dominion wrongfully 

exerted over another's personal property in denial of or inconsistent with his rights therein."' Id. at 

346. When our legislature created a statutory claim for conversion in MCL 600.2919a, they elected 

to turbocharge the traditional common-law claim for conversion by enabling successfol plaintiffs to 

"recover 3 times the amount of actual damages sustained, plus costs and reasonable attorney fees[.]" 

See MCL 600.2919a(l ). And therein lies the allure of statutory conversion - damages greater than 

a king's ransom. Predictably, commercial litigators are drawn by the siren song ofMCL 600.2919a 

to plead claims for statuto1y conversion totally unmoored from the basic the01y of conversion. 

To be sure, common-law conversion and statut01y conversion are not coterminous theories. 

Statutory conversion under MCL 600.2919a is restricted to "a subset of common-law conversions 

in which the common-law conversion was to the other person's 'own use."' Aroma Wines, 497 Mich 

at 355. Accordingly, to prevail on its claim for statut01y conversion, Plaintiff Bainbridge must prove 

that the Vieles engaged in "'any distinct act of dominion wrongfully exerted over [Marley] in denial 

of or inconsistent with [Bainbridge's] rights"' to Marley,5 id. at 346, and the Vieles did so for their 

'"own use"' of Marley. Id. at 355. The fundamental flaw in Bainbridge's statutory conversion claim 

flows from the distinction drawn in the parties' contract between ownership of Marley and the right 

to possession of Marley. Although the contract makes clear that Bainbridge "retains ownership of 

the dog until he/she is retired from breeding[,]" see Complaint, Exhibit 2 (Guardian Home Contract 

5 Under Michigan law, conversion generally applies only to dispossession of chattels, Aroma 
Wines, 497 Mich at 352, but Marley should be regarded as a chattel for purposes of conversion. As 
our Court of Appeals has noted: "Pets have long been considered personal property in Michigan." 
Koester v VCA Animal Hosp, 244 Mich App 173, 176 (2000) (rejecting rule that "pets have evolved 
in our modern society to a status that is not consistent with their characterization as 'chattel"'). 
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at page 3), the contract states that Bainbridge "will provide a potential breeding male/female puppy/ 

dog in a Guardian Home for the life of the dog/puppy with no purchase cost for the dog/puppy." Id. 

(Guardian Home Contract at pages 2-3). This contractual arrangement permits Bainbridge to retain 

ownership of Marley, but gives Susan Viele the right to possession "for the life of" Marley. See id. 

The contract does require Susan Viele to surrender Marley to Bainbridge "during each heat cycle for 

approximately one week." See id. (Guardian Home Contract at page 4). But the record contains no 

evidence to suggest that Marley went into heat in 2019, so the obligation to turn over Marley "during 

each heat cycle" was not triggered. Similarly, although the contract affords Bainbridge the right to 

Marley's return if Susan Viele fail s to "comply with all conditions described in" the parties' contract, 

see id. (Guardian Home Contract at page 6), Bainbridge has not established a breach of contract, so 

Bainbridge's right to Marley's return has not yet come into existence. Accordingly, because Susan 

Viele's contractual right to possession of Marley still remains intact, Bainbridge has not yet suffered 

any actionable conversion resulting from Susan Viele's possession of Marley. As a result, the Court 

must grant summary disposition under MCR 2. l l 6(C)(l 0) to both of the defendants on the statutory 

conversion claim in Count Two.6 

C. Conunon-Law Conversion (Count Tlu-ee). 

For the same reasons that the Court granted summary disposition under MCR 2. l 16(C)( l 0) 

to both of the defendants on the statutory conversion claim in Count Two, the Court shall award both 

of the defendants summaiy disposition under MCR 2. 116(C)(l 0) on PlaintiffBainbridge's claim for 

common-law conversion in Count Tlu·ee. The absence of evidence that the Vieles engaged in "'any 

6 Even though Defendant David Viele is not bound by the Guardian Home Contract, he may 
still be held liable for any tort involving Marley that he committed. 
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distinct act of dominion wrongfully exerted over [Marley] in denial or inconsistent with'" the rights 

of Bainbridge dooms the conunon-law conversion claim in Count Tlu·ee just as surely as it doomed 

the statutory conversion claim in Count Two. See Aroma Wines, 497 Mich at 346. 

D. Trespass to Personalty (Count Four). 

In Count Four, Plaintiff Bainbridge accuses the Vieles of conunitting trespass to personalty 

- a close cousin of conversion that has been lost to the sands of time in Michigan jurisprudence. The 

controlling Michigan decision on trespass to personalty was issued in 1892, see Burns v Kirkpatrick, 

91 Mich 364 (1892), and our Comt of Appeals has only discussed the theory twice in this century. 

In Ansley v Conseco Financial Servicing Corp, No 232266 (Mich App Dec 17, 2002) (unpublished 

decision), our Court of Appeals noted that, "[t]o establish a claim for trespass to chattels, also known 

as trespass to personalty, a plaintiff must show a wrongful exercise of dominion or control over the 

plaintiffs property." Id., slip op at 2, citing Burns, 91 Mich 364. Similarly, in Mackie v Bollore SA, 

No 286461 (Mich App Feb 25, 2010) (unpublished decision), our Court of Appeals explained that 

"[a] trespass to chattels is actionable if one dispossesses another of or intentionally and harmfully 

interferes with another' s property." Id., slip op at 5. Although Marley constitutes personalty in the 

form of a chattel, see Koester v V CA Animal Hosp, 244 Mich App 173, 17 6 (2000), Bainbridge has 

no viable claim for trespass to personalty for the very same reason that its conversion claims failed. 

Specifically, the parties' contract provides that Bainbridge "retains ownership of the dog until he/she 

is retired from breeding[,]" see Complaint, Exhibit 2 (Guardian Home Contract at page 3), but the 

contract makes clear that Bainbridge "will provide a potential breeding male/female puppy/dog in 

a Guardian Home for the life of the dog/puppy with no purchase cost for the dog/puppy[,]" see id. 
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(Guardian Home Contract at pages 2-3), thereby giving Susan Viele the right to possession "for the 

life of' Marley, see id., except if she must surrender Marley to Bainbridge "during each heat cycle 

for approximately one week[,]" id. (Guardian Home Contract at page 4), or if she fails to "comply 

with all conditions described in" the parties' contract. See id. (Guardian Home Contract at page 6). 

Because neither of the preconditions for Susan Viele's surrender of Marley occurred in 2019, there 

exists no basis for asserting a claim for trespass to personalty. Consequently, the Court shall award 

summary disposition under MCR 2.l 16(C)(10) to both of the defendants on Count Four. 

E. Replevin (Count Five). 

PlaintiffBainbridge's claim in Count Five for replevin invites the Court to take a trip down 

memory lane, but that trip is now a dead end for the claim itself. As our Court of Appeals explained 

35 years ago: '"Replevin' is now known as the action for claim and delivery." Whitecraft v Wolfe, 

148 Mich App 40, 44 nl (1985). Indeed, MCR 3.105(A) describing "claim and delive1y" expressly 

states: "A statutory reference to the action of replevin is to be construed as a reference to the action 

of claim and delivery." Thus, replevin has been relegated to the dustbin of history and replaced by 

claim and delivery, which our legislature has stah1torily defined in MCL 600.2920. See Whitecraft, 

148 Mich App at 44 nl, citing MCR 3 .105 & MCL 600.2920. Consequently, the Court shall award 

summary disposition under MCR 2.116(C)(10) to both of the defendants on Count Five. In doing 

so, however, the Court shall grant Bainbridge three weeks' leave from the issuance of this opinion 

and order to amend Count Five to plead claim and delive1y in lieu of replevin.7 

7 According to MCR 2.116(1)(5), when the Court awards summary disposition under MCR 
2.116(C)(l 0), the Court "shall give the parties an opportunity to amend their pleadings as provided 
by MCR 2.118, unless" an "amendment would not be justified." The Court finds that an amendment 
to Count Five would be justified. See Ormsby v Capital Welding, Inc, 471 Mich 45, 53 (2004). 
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III. Conclusion 

For all of the reasons set forth in this opinion, the Court shall award summary disposition to 

both of the defendants under MCR 2. l l 6(C)(l 0) on Counts Two, Three, Four, and Five. The Court 

shall permit Plaintiff Bainbridge to amend Count Five (but not Counts Two, Tlu-ee, and Four) under 

MCR 2.1 16(1)(5) within three weeks of the issuance of this opinion and order. The Court shall deny 

both sides' requests to resolve Count One (alleging breach of contract) at the summary disposition 

stage, but the Court shall excuse Defendant David Viele from further involvement in the litigation 

of Count One because he did not sign the contract at issue in that count. 

IT IS SO ORDERED. 

Dated: July 7, 2020 
HON. CHRJSTOPHERP. YATES (P41017) 
Kent County Circuit Court Judge 
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